
George A. Rodenhausen
Rodenhausen Chale LLP

20 Spring Brook Park, Rhinebeck NY 12572
845-473-7766

grodenhausen@rodenhausenchale.com



Article 15 regulates “stream disturbance” i.e.,
“modification or obstruction of a 
watercourse“

Examples: dredging a harbor, building a dock, 
excavating a private pond, installing riprap or 
sheet piling, repairing a dam, filling wetlands, 
or rerouting a stream. 



ECL §§15-0501 to 15-0505 -- DEC may 
regulate:
(1) the modification of the bed or bank of any 

"protected stream" 
(2) the construction of a dam in any "natural 

stream or watercourse" 
(3) the construction of a dock in, on, or above 

any "waters" of the state, and 
(4) the dredging and placing of fill in any 

"navigable waters of the State" or adjacent 
wetlands.



A “bank” –
1) is the land immediately adjacent to bed
2) slopes toward the bed of a watercourse and 
3) is necessary to maintain the integrity of the 
watercourse
50 foot rule –
Bank will not be considered to extend more than 50 
feet horizontally from mean high water line
Except -- Where a generally uniform slope of 45 
degrees or greater adjoins the bed, the bank is 
extended to the crest of the slope or the first definable 
break in slope, either a natural or constructed feature 
parallel to the watercourse.



Purpose -- discharge shall not cause impairment 
of the best usages of the receiving water as 
specified by the water classifications at the 
location of discharge and at other locations that 
may be affected by such discharge.

Discharge restriction categories may be assigned 
to surface waters or groundwaters by DEC. 

Will be applied to classified waters along with 
applicable best usage and other existing 
standards.



Navigable Waters –
Watercourses and water bodies on which 
water vessels with a capacity of one or 
more persons are operated or can be 
operated

Waters of the State
All surface water and groundwater in the 
State



ECL  Article 15, Title 8

Policy:

q volume and rate of change of volume of 
releases of water should be regulated to protect 
and enhance the recreational use of waters 
affected by such release

q while ensuring an adequate supply of water for 
power or for any municipality which uses 
water from such reservoirs 



For purposes of CWA definition of “discharge of a 
pollutant” to mean “any addition of any pollutant to 
navigable waters from any point source,” the transfer of 
water containing pollutants from one body of water to 
another, distinct body of water is an “addition,” and thus a 
“discharge” that demands National Pollutant Discharge 
Elimination System (NPDES) permit. 

CATSKILL MOUNTAINS CHAPTER OF TROUT 
UNLIMITED, INC., v. CITY OF NEW YORK
273 F.3d 481 (2d Cir. 2001)



Clean Water Act  § 404 
prohibits the discharge into the "waters of the United States" of 
dredged or fill material without a permit from the Corps. 

Clean Water Act  § 402
unlawful to discharge any pollutant from a point source into navigable 
waters without an EPA permit (The term “navigable waters” means the 
waters of the United States, including the territorial seas)

Rivers and Harbors Act of 1899  ("Refuse Act“)     

Marine Protection, Research, and Sanctuaries Act of 1972 



SWANC v. ACOE, 531 US 159 (2001)
U.S. Supreme Court held that "other waters" definition of 
navigable waters in the Corps’ regulations justifying the 
Migratory Bird Rule was not authorized by CWA

Rapanos v. U.S., 547 U.S. 715 (2006)
Plurality opined that "waters of the United States" covers 
"relatively permanent, standing, or continuously flowing 
bodies of water" connected to traditional navigable waters. 
Justice Kennedy opined that the connection must be a 
"substantial nexus." No opinion gained a majority, leaving a 
clear definition for the future.



Final Rule issued by EPA/ACOE
May 27, 2015

House Speaker John Boehner:
“The administration’s decree to unilaterally expand 
federal authority is a raw and tyrannical power grab 
that will crush jobs…. [T]he rule is being shoved down 
the throats of hardworking people with no input, and 
places landowners, small businesses, farmers and 
manufacturers on the road to a regulatory and 
economic hell.”

Politico, 5/27/15



EPA Preamble –

The scope of jurisdiction in this rule is narrower than that 
under the existing regulation. Fewer waters will be defined 
as “waters of the United States” under the rule than under 
the existing regulations, in part because the rule puts 
important qualifiers on some existing categories such as 
tributaries. In addition, the rule provides greater clarity…, 
reducing the instances in which permitting authorities… 
would need to make jurisdictional determinations on a case-
specific basis.



(i) All waters used or susceptible to use in interstate or 
foreign commerce, including waters subject to ebb
and flow of tide;

(ii) All interstate waters, including interstate wetlands;

(iii) Territorial seas;

(iv) All impoundments otherwise identified as waters of the 
U.S.;

(v) All tributaries of waters in (i) through (iii);



(vi) All waters adjacent to a water identified in (i) - (v);

(vii) All listed waterbodies where they are determined, on a 
case-specific basis, to have a significant nexus to a water 
identified in (i) - (iii)

(viii) All waters located within 100-year floodplain of a water 
identified in (i) - (iii) and all waters located within 4,000 feet of 
the high tide line or ordinary high water mark of a water 
identified in (i) - (v) where they are determined on a case-
specific basis to have a significant nexus to a water identified in 
paragraphs (i) - (iii). If adjacent, they are an adjacent water and 
no case-specific significant nexus analysis is required. 



Adjacent --
• Bordering, contiguous, or neighboring
• Separated by constructed dikes or barriers, natural river 

berms, beach dunes, and the like 
• Pond or lake includes any wetlands within or abutting its 

ordinary high water mark. 
• waters that connect segments of a water identified in (i) - (v)
• waters at the head of a water identified in (i) - (v) and are 

bordering, contiguous, or neighboring such water. 

Waters being used for established normal farming, ranching, 
and silviculture activities are not adjacent.



Neighboring. 

• All waters within 100 feet of high water mark 
(HWM) of a water  in (i) - (v). Entire water is 
neighboring if a portion is located within 100 feet 

• All waters located within 100-year floodplain of a 
water in (i) - (v) and not more than 1,500 feet from 
HWM. Entire water is neighboring if a portion is 
located within 1,500 feet of HWM and within 100-
year floodplain



Tributary
Water that contributes flow, either directly or through another 
water to a water identified in (i) - (iii) characterized by presence 
of physical indicators of a bed and banks and a HWM.
• These physical indicators demonstrate there is volume, 

frequency, and duration of flow sufficient to create a bed 
and banks and a HWM

• A tributary can be natural, man-altered, or man-made
• A tributary does not lose its status as a tributary if there are 

one or more constructed or natural breaks so long as a bed 
and banks and HWM can be identified upstream of the 
break. 

• A tributary dose not lose its status as a tributary if it 
contributes flow through a water of the U.S. that does not 
meet the definition of tributary or through a non-
jurisdictional water to a water in (i) - (iii) 



Significant nexus.
• significantly affects the chemical, physical, or biological integrity of a 

water 
• must be more than speculative or insubstantial 
• effect on downstream waters shall be assessed by evaluating the aquatic 

functions 
• Relevant functions are

(A) Sediment trapping,
(B) Nutrient recycling,
(C) Pollutant trapping, transformation, filtering, and transport,
(D) Retention and attenuation of flood waters,
(E) Runoff storage,
(F) Contribution of flow,
(G) Export of organic matter,
(H) Export of food resources, and
(I) Provision of life cycle dependent aquatic habitat (foraging, 
feeding, nesting, breeding, spawning, or use as a nursery area)
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