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Stormwater runoff is a significant source of water pollution. When rain and snowmelt flow 
over land and impervious surfaces, such as paved streets, parking lots, and building rooftops, 
the runoff picks up pollutants including trash, chemicals, excess nutrients, oil, dirt, and 
sediment. When these pollutants are carried into surface waters, they can cause significant 
hazards to the environment and public health.  
 
As required by the federal Clean Water Act, the U.S. Environmental Protection Agency 
created the Phase II stormwater management program in 1999.  Phase II requires 
communities that operate Municipal Separate Storm Sewer Systems (MS4) to control 
stormwater pollution by implementing six Minimum Control Measures. These including 
controlling construction site stormwater runoff and providing for post-construction 
stormwater management. The EPA Phase I program for MS4s requires operators of 
“medium” or “large” MS4s (serving populations of 100,000 or greater) to implement a 
stormwater management program to control polluted discharges. Phase II applies to “small” 
MS4 communities; it requires them to obtain a permit to discharge stormwater from the 
State Department of Environmental Conservation.  
 
The Phase II Rule automatically covers on a nationwide basis all small MS4s located in 
“urbanized areas” as defined by the Bureau of the Census, and on a case-by-case basis those 
small MS4s located outside of these urban areas that a designated state agency designates.  
In New York, the Department of Environmental Conservation is that agency and is 
responsible for implementing the EPA’s Phase II regulations. Local governments that operate 
MS4s, must receive a DEC permit to operate. DEC’s General Permit for MS4s requires MS4 
communities to adopt local laws to control stormwater runoff during and after construction. 
Local governments may adopt stormwater management regulations using their delegated 
zoning and land use control authority under Town, Village, and the General City law and the 
authority provided by the Municipal Home Rule Law to regulate private land use and protect 
the physical environment. 
 
Federal and State Stormwater Management Requirements 
 
Under federal law, state governments may assume responsibility for stormwater 
management. In New York State, the Department of Environmental Conservation (DEC) 
issues permits for MS4s. DEC’s local assistance initiatives for stormwater management 
include: 



• The Stormwater Management Design Manual, which provides developers with 
guidance on how to size, design, select, and locate stormwater management practices 
at a development site to comply with state stormwater performance standards.  

• The Model Local Law for Erosion and Sediment Control and Stormwater 
Management, which assists communities in amending existing laws and ordinances 
and/or adopting new provisions of local law to meet the new federal and state 
guidelines for stormwater control.  

 
The Model Local Law requires localities to adopt it as written or to include its provisions by 
amending their zoning ordinance and site plan, subdivision, and erosion and sediment 
control regulations. DEC has a second version of the Model Law that MS4 communities may 
adopt that contains additional resiliency provisions that require more detailed green 
infrastructure in the site planning process including riparian buffers and the protection of 
other sensitive natural resources.  
 
Some contents of the Model Law include: 

• Erosion and Sediment Control and Stormwater Management     
• Performance and Design Criteria   
• Maintenance, Inspection, and Repair of Stormwater Facilities   
• Amendment to Subdivision Law   
• Amendment to Site Plan Review Law   
• Green Infrastructure Planning and Techniques Acceptable for Runoff Reduction   

 
Construction Site Stormwater Runoff Control (Phase II Minimum Control Measure 4) 
MS4s must meet the NYS General Permit requirements for construction activities to control 
construction site runoff. This requires the adoption of local law or other regulatory 
mechanisms to  

• Require construction site operators to submit Stormwater Pollution Prevention Plans 
(SWPPPs) 

• Provide for review and approval of SWPPPs 
• Require controls consistent with NY Standards and Specifications for Erosion & 

Sediment Control and NYS Stormwater Management Design Manual 
• Enforce standards though inspections, incentives, and penalties  

 
Post-Construction Stormwater Runoff Control (Phase II Minimum Control Measure 5) 
MS4s also must meet the NYS General Permit for Construction Activities requirements for 
post-construction stormwater runoff control. In addition to the NYS General Permit 
requirements stated above, this requires the adoption of local law or other regulatory 
mechanisms to 

• Provide for review & approval of post-construction stormwater management 
measures in SWPPPs  

• Establish responsibility for ongoing maintenance of stormwater management 
facilities  

 
Local Implementation of Stormwater Management Requirements 



These Phase II requirements provide small MS4s an opportunity to develop procedures and 
programs to comply with federal and state requirements and to implement watershed plans 
alone or in cooperation with other municipalities in their watershed. While MS4 localities 
are required to meet state standards, non-MS4s communities are encouraged to voluntarily 
adopt the same stormwater management practices.  
 
Local authority for developing laws for stormwater management is derived from the 
Municipal Home Rule Law Article 2 § 10, which allows local governments to implement laws 
for the “protection and enhancement of the physical and visual environment.” Additionally, 
the New York Town, Village, and General City Law provides for the adoption of zoning and 
other land use regulations through powers allocated to local governments to protect the 
physical environment and to achieve the most appropriate use of the land in order to protect 
public interests such as health.  
 
Localities may adopt stormwater management and water protection provisions in their 
comprehensive plans, zoning requirements, subdivision regulations, site plan regulations, 
conditions to be imposed on project approvals, and provisions for the enforcement of the 
adopted standards and imposed conditions.  If a local government adds a stormwater 
management component to its comprehensive plan, all zoning and land use regulations that 
implement its provisions will be easier to defend as reasonable and as accomplishing a 
legitimate public purpose.  
 
Traditional zoning provisions encourage impervious coverage, which prevents water 
infiltration on-site and speeds up the flow of stormwater off-site, worsening flooding and 
pollution downstream. Single-family zoning prescriptions allow, as a general example, 40% 
impervious coverage of the lot. Zoning can be reformed to protect against non-point source 
pollution from stormwater. It can require lower minimum coverage percentages or require 
or incentivize permeable surfaces through the use of green infrastructure to retain and 
otherwise manage stormwater. 
 
Additional actions that localities may take are as follows:  

• Through subdivision and site plan regulations, low impact development (LID) can be 
achieved by requiring detention, retention, vegetative swales, etc. LID refers to 
systems and practices that use or mimic natural processes that result in the 
infiltration, evapotranspiration or use of stormwater in order to protect water quality 
and associated aquatic habitat. 

• To manage stormwater, local governments can adopt stormwater management 
standards and impose conditions implementing those standards on site plan 
approvals, subdivision approvals, and rezonings.  

• Special use permit standards can also limit impervious coverage and require low 
impact development (LID). According to the EPA, “alternative materials which 
include pervious asphalt, pervious concrete, interlocking pavers, and plastic grid 
pavers, allow rain and snowmelt to seep through the surface down to underlying 
layers of soil and gravel. In addition to reducing the runoff from the rain that falls on 



them, permeable pavements can help filter out pollutants that contribute to water 
pollution.”  

• To enforce stormwater management conditions on construction projects, no building 
permit or certificate of occupancy should be awarded if the conditions are not 
complied with during and after construction. Local governments may adopt post-
occupancy enforcement standards requiring that inspections be done at one or more 
periods after occupancy to demonstrate continued compliance.  

• Options for local governments include Overlay Zoning, Conservation Zoning Districts, 
Cluster Zoning or Subdivision, and Incentive Zoning.  

• Additionally, localities may take advantage of intermunicipal cooperation to achieve 
these goals.  State law allows local and county governments to enter into agreements 
to do together anything they are authorized by land use law to do individually. This 
enables municipalities that share regulatory control of watersheds to work together 
in adopting and implementing all six of the minimum measures required by the Phase 
II Stormwater Management Program. 

 
In considering these initiatives, local governments should be guided by the DEC’s 2016 
Model Local Law.  http://www.dec.ny.gov/docs/water_pdf/smpllocllawsedctrl.pdf 

 
Strategy for Updating Local Stormwater Laws 

1. Review existing laws and programs. 
2. Inventory your community’s natural resources; conduct watershed assessment. 
3. Assess current stormwater caused damage and concerns. 
4. Review existing local law for Stormwater Management and Erosion Control. 
5. Compare with DEC’s Model Local Law and include required standards, using either 

the base version or the optional resiliency version.   
6. Tailor the local law to the individual community (goal: integrate stormwater 

management with local land use decisions).  
 
Resources 

• DEC Website for Draft General Permit and Draft Model Local Law: 
http://www.dec.ny.gov/chemical/41392.html 

• Stormwater Management Design Manual: 
http://www.dec.ny.gov/chemical/29072.html. Chapter 5 contains over 100 pages of 
Green Infrastructure practices to choose from, including Preservation of 
Undisturbed Areas, Preservation of Buffers, and Open Space Design, in addition to 
the engineered on-site practices like rain gardens, green roofs, and stormwater 
planters. 

Reviewing Stormwater Management in Site Design:  A Guide for Planning Board 
Members: http://www.lhccd.net/uploads/7/7/6/5/7765286/planning_board_sw_guide_2
015.pdf 
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